
 DANGERS IN THE ATTESTATION PROCESS 
 
By Ramon Carrion 
 
 While there already exists a substantial body of opinion on the subject of ethics in 
the area of Immigration law and especially Labor Certification, PERM now adds 
additional nuances and risks for the bar. Thankfully, a body of literature on the subject of 
attorney ethics may form the basis to determine a lawyer’s responsibilities under PERM. 
The basic problems for an attorney remain the same, i.e., serving the needs and demands 
of the client while at the same time upholding the integrity of the law and of the legal 
profession. The following discussion assumes the lawyer will be filing ETA Form 9089 
on behalf of an employer which has heretofore not been subject to an attestation process. 
 
Dual Representation 
 
 The problem of dual representation has bewildered immigration attorneys for 
many years and the advent of PERM with Form 9089 only heightens the precautions that 
attorneys must take when preparing and submitting the form. The essential characteristic 
of PERM is that it is an attestation program analogous to the H-1B non-immigrant 
practice. Form 9089 carries an express warning to all parties that their signatures are 
required under penalty of perjury. 
 
 While an attorney may seek to limit his/her representation in the labor 
certification process to one party or another, such an exercise is imperfect at best. There 
may be conflicting interests of the employer, alien, and attorney in the labor certification 
process. The attorney represents each party and is therefore exposed to some degree of 
responsibility to both the employer and the alien worker. 
 
 In the PERM context in which attestations are required under penalty of perjury 
by both employer and employee, the attorney is in the position of having to warn both 
sides of the consequences of their attestations to the DOL. Even if the attorney clearly 
represents only one party, there is a duty to explain to the other party the import of the 
attestation. Since the employer is required to maintain a job file with documentation to 
support the assertions made in Form 9089, it would be necessary for an attorney to at 
least review the supporting documentation. Since most employers and aliens will require 
guidance from the attorney in the preparation and organization of the documentation 
required for ETA Form 9089, the attorney will be placed in the position of overseeing the 
documentation. All the caveats of dual representation apply unambiguously under the 
new PERM regimen. 
 
 The alien’s attestation as to his/her qualifications and experience will need to be 
supported by documentation to be maintained for at least five (5) years in the employer’s 
employee file. Since the lawyer will advise the parties on the legal sufficiency of the 
application as a whole, he or she must advise the clients if the alien’s qualifications and 
documentation are sufficient to satisfy a possible DOL audit. This requires the lawyer to 
make a good faith review of the alien’s qualifications and experience, not only for the 
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benefit of the alien, but with an eye towards the employer’s continuing duty of 
documentation. 
 
 The quintessential question in labor certification cases is the existence of a real 
job opportunity. PERM addresses the issue directly in Question C.9. on Form 9089 which 
asks, “Is the employer a closely held corporation, partnership, or sole proprietorship in 
which the alien has an ownership interest, or is there a familial relationship between the 
owners, stockholders, partners, corporate officers, incorporators, and the alien ?” 
 
 The PERM regulations do not define the terms “ownership interest” or “familial 
relationship.” Nonetheless there exists a body of administrative precedent under BALCA 
which discusses these terms. In this regard I concur with Cyrus D. Mehta and Elizabeth 
T. Reichard whose article “Small Businesses Are Impacted Under Perm” was published 
on ILW.COM68 The focus of that article is on the academic and legal issues involved in 
filings by small businesses. I wish, however, to analyze the attorney’s obligations as 
imposed by statutory and administrative State and Federal law based on the Code of 
Ethics imposed on the practitioner by the State Bar in which the attorney practices. 
 
 The DOL has not yet defined the term “ownership interest.” The generality of the 
term implies that the government has an interest in identifying substantive business 
relationships which may influence employer objectivity in the hiring process. Ownership 
of shares of stock or other capital interest will trigger the necessity of answering question 
C9 in the affirmative. As a matter of law, although the mere fact of ownership of small 
and non-controlling capital ownership should not per se result in the denial of the 
application for labor certification, it will most likely trigger either an audit, supervised 
recruitment, or a finding of no valid job opportunity. 
 
 The issue of the alien’s ownership interest in the employer becomes especially 
acute when the attorney is placed in the position of advisor before any business or legal 
steps are undertaken by the parties to codify the parties’ respective interests in the 
company/employer. This occurs most often in the context of small or closely held 
companies, while large companies may faces challenges based on the alien’s special 
talents, skills or proprietary knowledge which the employer covets. 
 
 The definition of the term “interest” may imply the existence of control or 
substantial influence on the recruitment process. For instance, an employer may desire to 
create an employment contract with an alien who holds a key position in the company 
which gives the alien either a future right to acquire stock options or a substantial bonus 
opportunity based upon the company’s future earnings. In the latter case, it would not be 
uncommon for a drafter of the employment agreement to insert language on the alien’s 
behalf, which protects the alien’s opportunity to earn the bonus. Additionally, the bonus 
potential for the alien might be so positive as to be tantamount to a distribution of a 
dividend. 

                                                 
68 http://www.ilw.com/lawyers/articles/2005,0315-mehta.shtm. 
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 While it is permissible for the employer and worker to negotiate and bargain at 
arms lengths for financial benefits, in labor certification practice, it is impermissible for 
the worker to have a potential influence on the employer. A court once characterized this 
situation as one in which the “tail wags the dog.” The issue is whether the parties are 
engaging in a subterfuge to shield the alien’s participation with legal terminology. The 
immigration attorney in this case should not be involved in these negotiations but should 
refer to outside counsel with instructions on the employer’s affirmative duties to 
document the existence of a bona fide job opportunity. As a practical matter, the alien 
employee would benefit by the intervention of a third party to prevent overbearing 
leverage by the employer whose trump card in contract negotiations is the offer to assist 
the alien to obtain permanent residence. 
 
Specific Attestation Problems 
 
 Question H.15 requires the employer to attest whether the job opportunity 
includes a combination of occupations. In the dynamic work environment of the real 
world, the question often admits of no easy answer. Many jobs currently recognized by 
the DOL are a fusion of past job descriptions evolved by the Employment and Training 
Administration. In the past, the SWA specialists and the Certifying Officer, all trained 
government examiners, would review the job description and either make a finding that 
the job description included a combination of job duties, or by not making such a finding, 
thereby tacitly approve it. Under PERM, the employer is placed in the position of having 
to making the best evaluation possible as to whether there is a combination of job duties, 
and then to properly document this in case of a future audit. We can not be sure what 
standard the future auditor will utilize in conducting the audit. If an auditor determines 
that the certification occupation does in fact include a combination of occupations, may 
the employer be accused of misrepresentation or fraud? 
 
 Attorneys who have not had substantial experience with attestation clauses (such 
as in H-1B practice) will find themselves on entirely new ground. First, employers are not 
accustomed to making attestations under penalty of perjury in day-to-day personnel 
practice and secondly, for better or worse, they have been protected by the DOL’s 
intervention and adjudications in the certification process. Second, the lawyer must now 
spend additional time, energy and resources in explaining the import of Form 9089 as 
well as the requirement to document each assertion on the attestation. While HR officers 
in large companies may feel comfortable with the warnings on the attestation, the harried 
owner of a small construction firm may react in an entirely different way. 
 
 It is not enough for an attorney to merely include a warning letter to the client 
about the consequences of statements made under PERM’s attestation provisions. In 
Florida, for example, the attorney must take a pro-active role to inform clients of the legal 
consequences and risks involved in their sworn statements. Attorneys should 
communicate with the clients on such issues and maintain a copy of such correspondence 
in the record file. 
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Ethical Duty to Warn the Employer 
 
 Page 9 of Form 9089, Section N.1. through 10., enumerates the certifications the 
employer must make under penalty of perjury as a condition for the activation of the 
labor certification. This page requires the attorney to inform the employer of the 
substantive requirement as to each numbered condition. Many employers who have not 
previously had any experience with the LCA’s and the audit program under the H-1B 
regulations will now be subject to audit under the PERM regulations. 
 
 Most state bar ethical standards require that a lawyer reasonably inform the client 
of the consequences of the action involved. In this regard, the applicable Rule of 
Professional Conduct of the Florida Bar is provided as a general example: 
 
RULE 4-2.1 ADVISER 
 
 In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not only to 
law but to other considerations such as moral, economic, social, and political factors that 
may be relevant to the client's situation. 
 
Comment 
 
Scope of advice 
 
 A client is entitled to straightforward advice expressing the lawyer's honest 
assessment. Legal advice often involves unpleasant facts and alternatives that a client 
may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the 
client's morale and may put advice in as acceptable a form as honesty permits. However, 
a lawyer should not be deterred from giving candid advice by the prospect that the advice 
will be unpalatable to the client. 
 
 Advice couched in narrowly legal terms may be of little value to a client,  
especially where practical considerations, such as cost or effects on other people, are 
predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It is 
proper for a lawyer to refer to relevant moral and ethical considerations in giving 
advice. Although a lawyer is not a moral adviser as such, moral and ethical 
considerations impinge upon most legal questions and may decisively influence how the 
law will be applied. 
 
 A client may expressly or impliedly ask the lawyer for purely technical advice. 
When such a request is made by a client experienced in legal matters, the lawyer may 
accept it at face value. When such a request is made by a client inexperienced in legal 
matters, however, the lawyer's responsibility as adviser may include indicating that more 
may be involved than strictly legal considerations. 
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 Matters that go beyond strictly legal questions may also be in the domain of 
another profession. Family matters can involve problems within the professional 
competence of psychiatry, clinical psychology, or social work; business matters can 
involve problems within the competence of the accounting profession or of financial 
specialists. Where consultation with a professional in another field is itself something a 
competent lawyer would recommend, the lawyer should make such a recommendation. At 
the same time, a lawyer's advice at its best often consists of recommending a course of 
action in the face of conflicting recommendations of experts. 
 
Offering advice 
 
 In general, a lawyer is not expected to give advice until asked by the client. 
However, when a lawyer knows that a client proposes a course of action that is likely to 
result in substantial adverse legal consequences to the client, duty to the client under rule 
4-1.4 may require that the lawyer act if the client's course of action is related to the 
representation. A lawyer ordinarily has no duty to initiate investigation of a client's 
affairs or to give advice that the client has indicated is unwanted, but a lawyer may 
initiate advice to a client when doing so appears to be in the client's interest. 
 
 Applying the above rule to lawyer’s obligations under PERM presents interesting 
challenges, especially since the scope of the PERM regulations is still undefined. 
 
Unresolved Issues: The Yates Memos 
 
 Form 9089 in question N.3. requires the employer to attest that it has sufficient 
funds available to pay the wage or salary offered the alien. It is not clear whether this is a 
factual, administrative, financial or legal question. The USCIS has laid out a test for 
“ability to pay the wage” which has been a source of difficulty for years. As codified in 
the May 5, 2004 memorandum to the field from William Yates, Associate Director for 
Operations, USCIS, unless the employer has over 100 employees, the ability to pay test is 
met by documentation of any one of the following : 
 

• sufficient net income as reported in either a Federal Income Tax return or as 
may be reported in an audit financial statement; or 

• sufficient net current assets, presumably, as reported in a Federal Income Tax 
return or as may be reported in an audited statement; or 

• confirmation that the employer has, in fact, been paying the alien’s wage 
during the relevant periods. 

 
 The May 2004 Yates Memorandum has been partially rescinded as to whether a 
denial should be issued outright or whether a Request for Evidence or a Notice of Intent 
to Deny should be issued first. On February 16, 2005, a new Yates Memo was issued 
stating that “…the May 4, 2004 memorandum appears to have created a misimpression 
that cases could be denied without RFE or NOID even when a RFE or NOID may have 
given the applicant or petitioner a reasonable change to resolve adjudicators’ concerns 
about lack of evidence or about apparent ineligibility. Under the new memo, Mr. Yates 
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states that an application or petition may be denied without an RFE or NOID if there is 
clear ineligibility (a petitioning company has no relationship to a foreign company 
abroad), a substantive requirement can not be met (an employer filing an H-2B on behalf 
of an H-2B alien who has been physically present in the US for three years without a six 
months absence). The February 16, 2005, memo also states that the standard of evidence 
to be met by petitioners is the “preponderance of the evidence,” which means that the 
matter asserted is more likely than not to be true. 
 
 It would seem redundant for ETA Form 9089 to repeat by inclusion the same test 
which will be given by the USCIS in its adjudication of the employer’s Form I-130 
petition. However, DOL wishes to screen out those cases in which the employer cannot 
pay the wages. In the real world, most employers would not even consider going through 
the labor certification, PERM or otherwise, unless they felt confident that they could pay 
the wage. Many businesses experience substantial variations in cash flow from year to 
year. USCIS requires proof of ability to pay the wages during the pendency of the 
application for labor certification and the immigrant visa petition. Does PERM limit the 
inquiry to the moment at which the Form 9089, to the year preceding filing, or to the 
pendency of the labor certification proceedings? How would an employer know at any 
given time whether it will have sufficient income or net current assets as reported at the 
end of the year to sustain its attestation? 
 
 The key words in the Form are “funds available.” In that context then, if the 
employer has funds to pay the worker’s periodic wage at the time the Form 9089 is filed, 
the literal requirement of the funds attestation would be satisfied. In any event, until the 
DOL provides a workable definition of this terminology, the lawyer should require the 
employer to place in the employee’s file sufficient documentation which would satisfy an 
audit as to the availability of funds at the time of the filing of the Form 9089. Pre-PERM 
BALCA decisions may be used to analyze the “funds available” issue as well. 
 
Conclusion 
 
 Many ethical issues will be clarified by the DOL either through memoranda, or 
BALCA decisions. Until that time the lawyer is left with the reality that PERM represents 
a major shift by creating an assumption of risk on its part that employers and their 
advisors will utilize good faith and professional integrity in the processing of applications 
for labor certification. The immigration bar has long sought a more efficient and realistic 
method for adjudicating labor certifications and the government has finally responded. 
DOL has created PERM as the first step in a long needed overhaul of the labor 
certification system. It is now incumbent on the immigration bar to meet the 
government’s challenge by fostering an awareness amongst its members of their 
responsibility to advise responsibly and ethical about the attestations on ETA Form 9089. 
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